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v 
 

11 Edgedale Holdings Limited and Bloor Parliament (Block D) Investments Limited 
 
Counsel: Daniel Naymark for Applicants 
 
The Applicants have been tenants for many years in the property municipally known as 11 
Edgedale Road, Toronto (the “Property”).  As of March 12, 2018, the Applicants entered into an 
agreement (the “APS”) to acquire the Property from the Respondents.  The closing date for the 
transaction is today, March 29, 2018.   
 
The lands adjacent to the Property are currently being developed as a condominium.  In January 
2017, the Respondents entered into an agreement with the Developers of the condominium, 
granting temporary rights to the developers to install tie-backs on the Property, swing their crane 
boom in the airspace above the Property, and erect hoarding along the lot boundary. This 
agreement (the “Development Agreement”) provided that it would “run with the lands” in 
question, but that it would not be registered on title to the Property.  If the Respondents were 
to sell the Property, the purchaser would be required to enter into an agreement whereby they 
would assume the obligation of the Respondents under the Development Agreement, 
whereupon the Respondent would be released from all of their obligations under the 
Development Agreement. 
 
The Development Agreement was disclosed to the Applicants and attached as a schedule to the 
APS.  The applicants agreed, as part of the APS, to enter into an assignment agreement (the 
“Assignment Agreement”) whereby they would assume all of the obligations of the Respondents 
under the Development Agreement, as well as all “right, title and interest” of the Respondents 
in the Development Agreement 
 
In Accordance with its terms, the Development Agreement had not been registered on title at 
the time of the execution of the APS.  Clause 10 of the APS required the Respondents to deliver 
title to the Property “good and free from all registered restrictions, charges, liens and 
encumbrances except as otherwise specifically provided in this Agreement…”  The APS 
specifically provided that the Development Agreement was not to be registered on title; thus, far 
from authorizing the registration of the Development agreement on title, the APS provided the 
opposite, nor was the registration of the Development Agreement permitted by subclause 10(a) 
of the APS, which permitted “registered restrictions or covenants that run with the land” since, 



at the time of the execution of the APS, the Development Agreement was not “registered”, nor 
was its registration permitted in accordance with Schedule B of the APS. 
 
The Respondents proceeded to register a notice (“Notice”) on title scheduling the Development 
Agreement.  This registration occurred on March 20, 2018, without notice to the Applicants.  On 
March 26, 2018, at 7:15 p.m., counsel to the Respondents responded to the requisitions that had 
previously been submitted by counsel to the Applicants.  Counsel to the Respondents included 
multiple documents, including the Notice, but did not draw the attention of counsel to the 
Applicants to this document.  On the morning of March 27, 2018, counsel to the Applicants 
discovered the Notice and immediately sent a requisition requiring its deletion prior to closing.  
The Respondents refused to remove the Notice from title, but did offer to postpone the 
Development Agreement to the interest of a first mortgage.   
 
The Applicants have brought this urgent motion pursuant to section 3 of the Vendors and 
Purchasers Act (the “VPA”) seeking an order compelling the Respondents to remove the Notice 
from title.  They informed counsel to the Respondents of their intention to bring this application 
yesterday evening, and served the materials electronically this morning.  When the matter came 
before me around noon today, I adjourned until 2:15 p.m. and instructed counsel for the 
Applicant to inform Respondents to attend at that time if they wished to speak to the matter.  
Respondents have not responded as of 2:45 p.m. today.  
 
The VPA provides a summary mechanism for a vendor and purchaser unable to agree on the 
relevance of a requisition on the adequacy of an answer thereto to obtain the Courts 
determination of the issue.  (see Phinny v. Macaulay (2008) at para 32.).  For such disputes a VPA 
application is an effective mechanism to clarify the rights of the parties and, hopefully, to permit 
a voluntary resolution of any dispute over the obligation to close, or not close, the transaction. 
 
In my view, the registration of the Notice was in violation of the APS for the following reasons: (i) 
it was contrary to the Respondents’ obligation to deliver the title “good and free from all 
encumbrances…” pursuant to Clause 10 of the APS; (ii) it violated s. 12 of the Development 
Agreement, which was incorporated into the APS through Schedule B; (iii) the Respondents have 
no further rights or obligations under the Development Agreement upon its assumption by the 
Applicants; through the Assignment Agreement; (iv) the Respondents failed to advise of their 
registration of the Notice prior to doing so, and have provided no explanation for the basis upon 
which they have registered the Notice. 
 
The Applicants seek, in addition to declaratory relief, a mandatory order compelling the 
Respondents to remove the Notice.  This I am not prepared to do at this time.  Even assuming I 
have such jurisdiction, I believe the more prudent course is to issue declaratory relief now, in the 
hopes that the parties will act voluntarily in accordance with the determination of the rights and 
obligations under the APS. 
 



I therefore declare that the registration of the Notice by the Respondents is in violation of their 
obligations under the APS, and that the failure to remove the Notice when requested is an 
inadequate response to the valid requisition by the Applicants. 
 
Applicants are also entitled to their costs of the application, which I fix at $2500, inclusive of HST 
and disbursements.  


